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Passéd by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No.02/REF/S.TAX/AC/2020-21 f2+1:09.09.2020 issued by
- Assistant Commissioner, CGST& Central Excise, Division Mehsana, Gandhinagar
Commissionerate "’

2} 8@?!‘%?!1‘ &1 1M Ud UniName & Address of the Appellant / Respendent

M/s Jaydev B. Barot
Near Gurudwara Jail Road,
Mehsana, Gujarat
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Any p?rson aggrieved by this Grder-In-Appeal may file an appeal or revision application, as the
one/may be dgainst such order, to the appropriate authority in the following way :

Revision apﬁlication to Government of India :

(1) | PG IEET YEHARMTA, 1994 P URBIATIUIAT MY WH B IRAYAIG  SRIE
SUHIRT @ gAuRS & ATiagevndes sehefE, arawRsR, RarEsiey, ol

= , Sffa= orge, A, T3feeh 110001&%3%@‘-%?{@@

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Minstry of Fimance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proiso to sub-section (1) of Section-35 ibid :

() | aRwdF@ERf @ amadivi WEfeRAFAABETSIIR. @1 a3 BREHE W
WWWWWW@W&WMGT
, & SRTIgEE |

(ii) in casé of any loss of goods where the loss occur in transit from a factory to a warehouse or to
anolher factory or from one warehouse to another during the course of processing of the goods in a
warghouse or'in storage whether in a factory or in'a warehouse.
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(A} In cake of rebate of duty of excise on goods exported to any country or territory outside
Indiaj of on excisable material used in the manufacture of the goods which are exported
to an country or territory outside India.

@  ufe e o IaE By {9 IR @ aer (s a1 e @) fala fean wan e e

By In caFe of goéds exported'outside India ex;:-:‘ort to Nepal or Bhutan, without payment of
duty.

AT Peared @ IS Yo B PRHE F Y Segdiafieny @ 1l Wandueizy O v @
aifdagad, s & grRaRa a1 g WA aredfacsfif e (.2) 1998 aRT 100 RIMGTASY U &

prodycts undér the provisions of this Act or the Rules made there under and such order
is pagsed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of thg Finance (No.2) Act, 1998.

(1) B | gared Yoo (wfie) Frammeell, 2001 @ fAmm o @ siwTafafafdeums Wewr gu-s ddwfaatd, .
sy 5 ofdeneiiaAaEadEme & Wawje ety vdardfieardy @ -Qufaal @
HrersRasnagieErAraiey Iadary wrdr g emeEiy o sidd o 3s-3  ARiRae) @ e @ e
@ Wi R-6 Fren+ &) ufenfiE o |

(c) Cred{ of any duty allowed to be utilized towards payment of excise duty on final

The above apblication shall be made in duplicate in Form No. EA-8 as specified under
Rule,|9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the ofder sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy pf TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA| 1944, under Major Head of Account.

- (2) ﬁﬁmm$#amﬁﬂwwmmmmmmmzoo/*maﬁmaﬂwﬁ
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The nevision épplication shall be accompanied by a fee of Rs.200/- where the amount
involed is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

W] Qeh, BiA SRarE Mo vaaTavadela e & g
Appeal to Cystom, Excise, & Service Tax Appellate Tribunal.

(1) DY (A ‘eje&ﬁazférﬁw 1944 W7 TRT 35—41 / 35— D SfTier—
Undef SectionfSSB! 35E of CEA, 1944 an appeal lies to :-

@)  SoffeTaRET 2 (1) @ Hedn SR ¢ orndl @ i, il @ AN gew, Sy
Feyied Yoo Vedarmverdea . Rmafievofiee). o1 o adm difder  seagEreE AT,

AEATHT 37Tl I | FATRATIR, 3EHETeIE 380004
- (a) To thg west redional bench of Customs, Excise & Service Tax Appeltate Tribunal (CESTAT) at

2"flogr,BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as m:Entioned in para-2(i) (a) above.
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penalty alone is in dispute.”

S

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5;000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. -'

% §9. QY H ®g eI A BT AHY B £ A UG g AW B A B Hart sude
g A v o wfey g aen @ B ge A1 6 foren udl wrd W ww @ fa menRufa andven
TATREoTST T 3ifiel A7 Bld GYHRGBT UH A {har o 8 |

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid :in the aforesaid manner not withstanding the fact that the one appeal to the
Appallant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

AT qeHIPET 1070 TR @ aafi—1 @ sfafafeiRafey ameRSTEende
TR FURURIFORETRE & aRwRuRdE ® e Uiaw wese SIS

Y[epfdmeamemraney |

One topy of application or O.1.0. as the case may be, and the order of the adjournment
authqrity shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

g E R g daefE @ ol emRsnsiaRraronaR i o, By gwrET
e '!:raﬁ?rl?rﬂsrrfh?ﬁa =qrafemRer (Hraiffd) fam, 1082 AfREAD |

Atterition in invited to the rules covering these and other related matter contended in the
Custpms, Excise & Service Tax Appellate Tribunal {Procedure) Rules, 1982. ~

) W ek, B SWed o (audsenrien wateee(ee), s ufedsl @

AreRdTRiT(Demand)  UOgE(Penalty)  STo%EAECIIERE | meifs,  waanqds@no
HUSINTE (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)-

mﬂﬁﬁm}m, AR "SHeTeaeh AT Daty Demanded)-
(i (Section)®s 11D FegaReiRauy;
(ii) raraaaadeRidedirt,
(iii) FaderReRaaAsRge ¢ Sasadauil.

> AP SR ATEA RS, arder’ IRaeTe R R R,

For an appeal to be filed before the GESTAT, 10% of the Duty & Penaity confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
depokit amount shall not exceed Rs.10 Crores. [t may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Sectiofi 86 of the Finance Act, 1994) -

Under Central Excise and Service Tax, “Duty demanded” shall include:
- (xlix) amount determined under Section 11 D;
() amount of erroneous Cenvat Credit taken;
(1)) amount payable under Rule 6 of the Cenvat Credit Rules.

e & ufer s wifiestor & g@eT e e ar Qe A1 avs Rarie @ o At R e &
| sprerer ot 3 Sl e gvs R @ @ avs & 10% s o B S e o

In viaw of above, an appeal against this order shall lie before the Tribunal on payment of

o of the duty demanded where duty g B AN penalty are in dispute, or penalty, where
Ny _:",
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ORDER-IN-APPEAL

The present appeal has been filed by I\_{I/s. Jaydev B. Barot, Proprietor, Near
Gurudwara, Jail Road, Mehsana, Gujarat (hereinatter referred to as the appellant)
against| Order in Original No. 02/REF/S, Tax/AC/2020-21 dated 09-09-2020
[hereingfter referred to as “impugned order”] passed by the Assistant
Commissioner,  Central GST, Division : Mehsana, Commissionerate- Gandhinagar

[hereinpfier referred to as “adjudicating authority”].

2. The facts; of the case, in brief, is that the appellant was having Service Tax
. Registration No. ABAPB7928HSTO0I and engaged in providing Rent-a-cab
servicep on cor?tract basis to different organizations. Intelligence gathered by the
department indicated that the appellant was suppressing the correct taxable value
and es¢aping assessment of tax liabilities and had evaded Service Tax amounting o

to Rs.94,35,87§/- during the 'period from E.Y. 2002-2003 to F.Y. 2006-2007. The

appellant was issued show cause notice for recovery of Service Tax amounting to
Rs.94.35,879/- which was adjudicated vide OlO No. 20/Commr./2008 dated
29.02.3008 anci the demand was confirmed along with interest and penalties were
also imposed. The appellant challenged the OO before the Hon’ble Tribunal,
Ahmedabad who vide Order No. A/l 1061/2019 dated 04.07.2019 partly allowed
the apgeal and jt~3et aside the demand for the extended period of limitation and also

partly set asideéthe penalty under Section 78 of the Finance Act, 1994.

3. C onsequbnt to the order of the Hon’ble Tribunal, the appellant submitted a
" claim for refunid of Rs.10,23,653/- vide letter dated nil which is said to have been

received on 14107.2020. From the claim of ttie appellant, it appeared that :-

i.  The appellant had submitted the claim for refund afier expiry of one year
from the'relevant date;
ii, [The challans submitted by the appellant were having different service tax

eglstlation some of the challans were for the period prior to the demand;

hind

iii.  [The appé:l]ant had failed to establish that the incidence of tax has not been

hassed on.
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3.1  Therefore, the appellant was issued a SCN dated 04.08.2020 for rejection of
the claim for refund, filed by them, under Section 11B of the Central Excise Act,
1944. The SCN was adjudicated by the impugned order and the claim for refund

was rejected.

4. Being aggrieved with the impugned order, the appellant firm has filed the

instant appeal on the following grounds:‘: _

A. As per the impugned order, refund of Rs.4,10,7 16/- out of the fotal of
Rs.10,23,653/- was eligible had the claim been ﬁléd within the
prescribed time limit. |

B. The date for filing the refund was extended by the Tax Ordinance Act
and the subsequent amendment notification dated 27.06.2020 due to
the lockdown declared by the Central Government on account of the
pandemic prevailing in the country. By virtue of the said Tax
Ordinance Act and the notification dated 27.6.2020, the date was
extended to 30.09.2020. They had filed the refund claim on
13.07.2020 which is well before 30.9.2020. Hence, refund of
Rs.4,10,716/- is clearly admfssible.

‘I C. The refund has also been rejected on the principle of- unjust
enrichment. In this regard they submit that the entire refund has arisen
on account of the pre-deposit made by them and was paid on the basis
of the OIO at the time of filing appeal before the CESTAT. Hence, it
is not duty of Excise or Service Tax per se. Therefore, the provision
of Section 11 B cannot be made applicable for refund of pre-deposit.

D. Out of the refund amount of Rs.6,11,937/-, only Rs.2,66,131/- pertains
to the period prior to the SCN. The remaining amount of
Rs.3,45,806/- pertains to the period subsequent to the SCN and should
be considered for refund.

E. The challans which bear different service tax registration number are

of their Ahmedabad branc¢h. Hence they pertain to the same unit.

5. i’ersonal Hearing in the case was held on 16.09.2021 through virtual mode.
_L_Shri Pratik Trivedi, CA, appeared on behalf of the appellant for the hearing. He

ated the submissions made in the appeal memorandum.
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G 1 |have gone through the facts of the case, submissions made in the Appeal

‘Memorgndum, and submissions made at the time of personal hearing and

“eviden

cks available on records. 1 find that the adjudicating authority has in the

impugngd order observed that the appellant has paid an amount of Rs.43,91,540/-

as aga

ihst the demand of Rs.39,80,824/- and if they are eligible for refund, the

amount|is onty Rs.4,10,716/-. However, the adjudicating authority has proceeded

to reject the entire claim for refund of Rs.10,23,653/- on the grounds of limitation

in terms of Section 11 B of the Central Excise Act, 1944,

7. The appellant have contested the issue of limitation on the grounds that the

Tax O

inance ‘Act and the notification dated 27.6.2020 extended the period upto

- 30.09.2020 andjt the claim was filed by them well before this date. In this regard, [

find that the Government of India by virtue of the Taxation and Other Laws

(Relaxation of Certain Provisions) Ordinance, 2020 dated 31.03.2020 extended the

time li

The re

its falling during the period from 20.03.2020 to 29.06.2020 till 30.06.2020.

vant peﬁ%‘t of Section 6 of Chapter V of the said Ordinance is as under :

“Notwithstanding anything contained in the Central Excise Act,1944, the
Custonts Act, 1962 (except sections 30, 304, 41, 41A, 46 and 47), the
Custoris Tariff Act, 1975 or Chapter V of the Finance Act, 1994, as it .
stood prior to its omission vide section 173 of the Central Goods and
Service Tax Act, 2017 with effect from the 1st day of July,2017, the time
limit specified in, or prescribed or notified under, the said Acts which
r falls dulring the period from the 20th day of March, 2020 to the 29th day
of Jung, 2020 or such other date after the 29th day of June, 2020 as the
Central Government may, by notification, specify, for the completion or
compliance of such action as-

(a) completion of any proceeding or issuance of any order, nofice,
. ' I . . .

intimation, notification or sanction or approval, by whatever name called,
by any authority, commission, tribunal, by whatever name called; or

(b) filing of any appeal, reply or application or furnishing of any report,
document, return or statement, by whatever name called,

shall, aotwithstanding that completion or compliance of such action has
not been made within such time, stand extended to the 3Cth day of June,
2020 or such other date after the 30th day of June, 2020 as the Central
Government may, by notification, specily in this behalf:”

Subsequently, vide Notification dated 27.06.2020, the date was further

led till 30.09.2020, the relevant paf"t of the Notification is reproduced as
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“{) the 29th day of September, 2020 shall be the end date of the period

during which the time-limit specified in, or prescribed or notified under,
- the Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of
. 1962) (except sections 30, 30A, 41, 41A, 46 and 47), the Customs Tanlf
~Act, 1975 (51 of 1975) or Chapter V of the Finance Act, 1994 (32 of
- 1994) falls for the completion or compliance ol such action as specified
~under clause (a) or (b) of the said section; and

- (i) the 30th day of September, 2020 shall be the end date to which the
time-limit for completion or compliance of such action shall stand
. extended.”

7.2 ”i“he adjudicating authority has observed that the refund claim was required
to be filed by 03.07.2020. Since this date falls within the period covered by the
Taxatidn Ordinance dated 31.02.2020, the same stands extended till 30.0?.2020.
The refund claim of the appellant was received on 14.07.2020 which ié much
before 30.09.2020. Consequently, the refund claim of the appellant has to be held
to havé been filed within the period of limitation. Therefore, the adjudicating,
authori,jty has erred in rejecting the refund claim of the appellant on the grounds of

limitatiion.

8. ¢0111ing to the issue of the amount of refund to which the appellant is
eligiblé, the adjudicating authority has held only an amount of Rs. 4,10,716/- to be
admisﬁble. The details of the duty payment challans submitted by the appellant
were fd;r the period prior to the issue of SCN as well as for the period subsequent to
the SCN and the passing of the OIO confirming the duty demand. The
adjudit.;’.ating authority has recorded a finding that some of the challans for the
remain;ing amount of Rs.6,12,937/- are bearing different service tax registration
: numbeir and some are for the period prior to the demand and therefore, cannot be
“considered for the refund claim application of the appellant. 1 find merit in the
finding of the adjudicating authority in this regard. It is for the appellant to
establiESh their claim for refund by producing the proper documents evidencing
paymd%nt of Service Tax which is claimed by way of refund. The appellant have in

the présent case failed to do.

9. I find that the appellant have not given any cogent reasons for the above
discrepancies. They have merely stated that challans bearing a different service tax

istfation number belongs to their Ahmedabad Unit. However, they have not put

f&rth any material to show that these challans are related to the disputed service tax
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paid by them and which is sought to be claimed in refund. I, therefore, do not find

any mérit in the contentions of the appellant in this regard.

10. [In view of the above discussions, 1 hold that the appellant are eligible to

refund of Rs.4,10,716/-. Accordingly, the appeal is partly allowed to this extent.

11. mmaﬁﬁmﬁmmmwmﬁmmﬁt

The appeal filed by the appellant stands disposed off in above terms.

Commissioner (Appeals)

Attested: | Date:  ,10.2021.

(N.Su ryanarajanan. Iyer)
Supetifitendent{Appeals), . -
CGST, Ahmedabad.

BY RPAD / SPEED POST

To
M/s. Jaydev B. Barot, Proprietor, Appellant
Near |Gurudwara, Jail Road,

Mehdana, Gujarat

The Assistant Commissioner Respondent
CGST & Central Excise,

Divigion- Mehsana

Comjnissionerate, Gandhinagar

Copy to: | .
1) The Chief Commissioner, Central GST, Ahmedabad Zone.
2} The Commissioner, CGST, Gandhinagar.
3} The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)
)}rG/uard File.
5) P.A.File.




